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RECENT IMPORTANT DECISIONS 



Acknowledgment — Notary Agent of Grantee — Extra Compensation 
for Securing Acknowledgment. — Where the grantee in a trust deed sent a 
notary, who was his "clerk, agent, and employee," to take the acknowledgment 
of the grantor and gave him extra compensation for securing the same, it was 
Held that the fact that the notary was an agent of the grantee and received 
compensation from him for securing the acknowledgment did not affect his 
competency to take the same. Scott v. Thomas et al. (1905), — Va. — ,51 
S. E, Rep. 829. 

Acknowledgments taken by the grantees in trust deeds are usually held to 
be insufficient, German Am. Bank v. Carondelet, 150 Mo. 570, 51 S. W. Rep. 
691 ; Rothschild v. Daughter, 85 Tex. 332, 20 S. W. Rep. 142, 34 Am. St. Rep. 
811, though the fact that the notary was related by affinity or consanguinity to 
the grantor or grantee would not affect his competency to take the acknowl- 
edgment, Remington Co. v. Dougherty, 81 N. Y. 474; McAllister v. Purcell, 
124 N. C. 262. Where, the notary is the agent of one of the parties acknowl- 
edgments taken by him have been usually upheld, Penn v. Garvin, 56 Ark. 511, 
though some courts hold to the contrary, Sampler v. Irwin, 45 Tex. 567. But 
where the amount of the agent's compensation depends on his securing the 
acknowledgment, as in the principal case, it hag been intimated that the 
notary would be disqualified. Havemeyer v. Dahn, 48 Neb. 536, 58 Am. St. 
Rep. 706, 33 L. R. A. 332, 67 N. W. Rep. 489. A Virginia statute (Acts of 
1901-2, Ch. 127) validates all prior acknowledgments taken by notaries who 
are trustees in the deeds acknowledged, but this statute is not referred to by 
the court. 

Attachment of Real Property— Conflict of Jurisdiction — Federal and 
State Courts. — Plaintiff, in an action in a federal court against the defendant, 
procured the issuance of an attachment which was levied upon real estate of 
defendant. Pending the action, insolvency proceedings were instituted in a 
state court which, through receivers, took possession of defendant's property. 
Subsequently plaintiff recovered judgment in the federal court, and under an 
execution the marshal advertised the property for sale. Thereupon the state 
court enjoined such sale. Plaintiff now asks for an injunction restraining 
the receiver from continuing proceedings to enjoin the sale of the property by 
the marshal. Held, that the relief prayed for could not be granted. Ingra- 
ham v. National Salt Company (1905), C. C, E D. N. Y., 139 Fed. Rep. 684. 

The Supreme Court of the United States has frequently denied the author- 
ity of a state court to deprive a federal court of control of its own process 
and to draw to itself the determination of the validity of such process, where 
the jurisdiction of the state court was acquired after the lien of the federal 
court attached. Freeman v. Howe, 65 U. S. (24 How.) 450; Buck v. Colbath, 
70 U. S. (3 Wall.) 334; Lovell v. Heyrnm, in U. S. 176; Hagan v. Lucas, 10 
Peters (U. S.) 400; Taylor v. Carryl, 20 How. 583. The court in the principal 
case, relying upon In re Halk& Stilson Co. (C. C.) 73 Fed. Rep. 527, contends 
that, inasmuch as the attachment of real property did not give the federal 
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court possession, the above rule does not apply and the state court was not 
precluded from taking possession. The Supreme Court has never passed 
directly upon this point, but the weight of authority in the federal courts is to 
the contrary. Bank & Trust Co. v. Folsom (C. C. A.), 21 Fed. 568; Gates 
v. Bucki (C. C. A.), 4 Fed. Rep. 116. It seems that the court might well have 
granted the relief asked. 

Attorney and Client — Contracts Between — Fraudulent Conveyance. — 
A petition alleged that the petitioner on the advice of his lawyer had con- 
veyed all his property to another person, also a lawyer, to defeat a recovery 
in a breach of promise suit and that the petitioner's attorney and the other 
lawyer to whom the property had been conveyed had conspired together to 
deprive the petitioner of his property by refusing to reconvey. Held, that 
the petition showed a cause of action. Richardson v. Johnson (1905), — La. 
— , 39 So. Rep. 449. 

This case is interesting because of the peculiar facts involved and shows 
how zealously the courts will guard the interest of a client. The court says 
"that the client may sue on a contract made with his attorney which he could 
not attack if made with another person, and the doctrine may be extended to 
the case of a contract alleged to have been entered into by one attorney with 
the client of another and superinduced by a conspiracy between the two 
attorneys to injure or despoil the client." The general rule is, that a convey- 
ance fraudulent as to both parties cannot be attacked by either since the law 
gives no action for the enforcement of fraudulent contracts. Mason v. Baker, 
8 Ky. 208, 10 Am. Dec. 724; Broughton v. Broughton, 4 Rich. Law 491 ; Hess 
v. Final, 32 Mich. 515; Neal v. Neal, 26 Ky. Law Rep. 962; 82 S. W. 981. A 
breach of promise to marry constitutes the person to whom the promise is 
made a creditor from the time of the breach. 14 Am & Eng. Enc. of Law 
(2nd Ed.) 252, and cases cited. And as a conveyance to defeat the creditor 
is fraudulent the courts will not generally relieve the grantor if the grantee 
will not reconvey. But as laid down in the principal case, thuugh the attor- 
ney and client may both be in delicto, they are not necessarily in pari delicto 
and a conveyance will be set aside for any fraud. Yerkes v. Crum, 2 N. D. 72 ; 
Hooker v. Oxford, 33 Mich. 453; Jennings v. McConnell, 17 111. 148. How- 
ever, the fact that the defendant holding the land was a lawyer should not of 
itself give cause for enforcing a reconveyance in contravention of the rule 
before mentioned, though the court lays some stress on the fact that he was 
an officer of the court. The bill was sustained because of the allegation of 
confederacy between plaintiff's lawyer and the other defendant. Young v. 
Murphy, 97 N. W. 496. In this case the facts were somewhat similar except 
that the lawyer's wife held the title. A reconveyance was ordered. 

Bankruptcy — Preferences — Securing Attorney's Fee. — Being financially 
embarrassed, Strait employed Fowler as an attorney to negotiate with his 
creditors for an extension of time, and as a retainer assigned to him promis- 
sory notes aggregating $1500 and a mortgage securing the same. Bankruptcy 
proceedings being unavoidable, Strait agreed that Fowler should have $530 
for representing him in them and the remainder of the $1500 for having 



